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Special Protections for
Students with Disabilities

by Laura A. Athens

tudents with disabilities have a wide range of proce-

dural and substantive rights available to them. While

students with disabilities are legally entitled to these
rights, parents often encounter difficulties when attempt-
ing to assert these rights on behalf of their children. The
key federal legislation concerning special education for
students with disabilities is the Individuals with Disabili-
ties Education Act (IDEA). Other federal statutes address-
ing the rights of students with disabilities include Section
504 of the Rehabilitation Act and the Americans with
Disabilities Act.

Purpose of IDEA

IDEA mandates that public schools provide a free
appropriate public education emphasizing special educa-
tion and related services for children with disabilities from
3 to 21 years old.! Children with disabilities include those
with mental retardation; specific learning disabilities;
speech, language, hearing or visual impairments; serious
emotional disturbance; autism; traumatic brain injury; and
other health impairments. To be eligible under the Act, a
child must, by virtue of his or her disability, require special
education and related services.? Under the statute, special
education is defined as “specially designed instruction, at
no cost to the parents, to meet the unique needs of a child
with a disability.”

Children with disabilities are entitled to not only
specially designed instruction but also related services,
such as speech therapy, audiology, physical and occupa-
tional therapy, social work, transportation, rehabilitation
counseling, and psychological and health care services, if
required to assist the child to benefit from special educa-
tion.* Older children are entitled to a consideration of
prevocational and vocational education needs and transi-
tion services designed to promote progression from school
to post-secondary education, vocational training, employ-
ment and independent living.’

IDEA requires local educational agencies to adopt
procedures to ensure that all children residing within the
school district who require special education are properly
identified and evaluated.® Evaluation for special education
programs and services must be performed in a timely and
comprehensive manner, and must assess the educational
needs of the child as well as eligibility.”

The Michigan Mandatory Special Education Act
(MMSEA) goes beyond federal law in two important
respects. First, the special education programs and services
must not only be appropriate, but must be “designed to
develop the maximum potential” of each student. Second,
eligible children are entitled to special education programs
and services from birth up to age 26."

IDEA Amendments of 1997

IDEA’s predecessor, the Education for All Handicapped
Children Act, was originally enacted in 1975. Congress
most recently reauthorized and amended IDEA in 1997.
When IDEA was amended, Congress found that the Act
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Real Estate One Associate Broker, Robert Weltman, has led his
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had been successful at ensuring access to education;
however, the effectiveness of the Act had been impeded by
low expectations for children with disabilities and insuffi-
cient application of teaching methods proven effective by
research.’ The 1997 amendments were intended to high-
light the importance of having high expectations; ensuring
access to the general education curriculum to the maxi-
mum extent possible; providing meaningful opportunities
for parents to participate in their child’s education; and
promoting high-quality, intensive professional develop-
ment. Other objectives included properly meeting the
needs of minority and limited-English-proficiency stu-
dents. Thus, the intent of the statute shifted from access to
accountability and high-quality intervention for all children
with disabilities.

Individualized Education Program

An individualized education program (IEP) must be
developed for each student with a disability and reviewed
at least annually." The IEP team, including the parents,
school personnel, other interested persons, and the child, if
appropriate, meet to establish educational goals and
objectives and to determine the appropriate educational
program and services.'” An IEP report is written to docu-
ment the educational program and services and annual
goals and objectives for the child.”

The IEP team meeting is intended to provide an oppor-
tunity for the parents and school district staff to jointly
decide what programs and services will be provided to
meet the child’s needs. The parents are expected to be
actively involved and should be treated as “equal partici-
pants” in developing the child’s IEP."* The IEP must contain
all of the specific special education and related services
needed by the child, not just those available from the
district. If the required services are not directly available
from the district, the district must provide them by contract
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or other arrangement.' The IEP must specify the type of
services required, and clearly indicate the amount, fre-
quency and duration of services to be provided.'t

Least Restrictive Environment

A key concept embodied in IDEA is the right of children
with disabilities to be educated with their non-disabled
peers in the least restrictive environment (LRE). The LRE
provision mandates that children with disabilities should
be educated in regular classrooms with children who are
not disabled to the “maximum extent appropriate.”"”
Placement in special classes or separate schools is permit-
ted “only when the nature or severity of the disability is
such that education in regular classes with the use of
supplementary aids and services cannot be achieved
satisfactorily.”"® Supplemental aids and services are broadly
defined to include any aids, services or supports that are
provided in the regular education setting to enable children
with disabilities to be educated with their non-disabled
peers.”” Examples of supplementary aids and services
include paraprofessional support, assistive listening
devices, visual schedules, computers and calculators.

The LRE mandate reflects Congress’ view that inclusion
is essential to providing equal educational opportunity to
children with disabilities. Historically, segregated educa-
tional placement has resulted in “watered-down curricula,
low expectations, and substandard education.” The LRE
requirement was intended to remedy these inequities.”

IDEA regulations concerning general LRE requirements
parallel the statutory language, and further elaborate that
placement should be “as close as possible to the child’s
home.”? Typically, the child should be educated in the
school that he or she would attend if he or she was not
disabled unless the IEP “requires some other arrange-
ment.”? Placement must be based on the child’s unique
abilities and needs; it is impermissible to base placement
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posed program is being contested.” The right to stay put is
“unequivocal,”* and operates essentially an “automatic
preliminary injunction.”*

Private Placement

IDEA does not apply to private schools or institutions
of higher education; however, a public school district may
be required under IDEA to evaluate or provide various
related services to a child in a private school* or may be
ordered to reimburse a parent for private school place-
ment. IDEA provides for reimbursement for private
placement when the school district has failed to provide a
free appropriate public education to a child with a disabil-
ity.”” Under United States Supreme Court precedent,
parents who unilaterally place their child in a private
school are entitled to reimbursement from the public
school district if: (1) the IEP proposed by the school district
is inappropriate, and (2) the private placement is proper.”
Equitable factors are relevant in determining the relief
granted. The court or hearing officer has broad discretion
in fashioning relief.*” Parents must notify the school
district of their intent to enroll their child in a private
school at public expense or risk forfeiting the right to
tuition reimbursement.*

Under IDEA regulations, if residential placement is
necessary to provide special education and related ser-
vices, the placement, including non-medical care and room
and board, must be provided at public expense.*' The
residential placement must, however, be necessary for
educational purposes as opposed to medical, social or
emotional problems that are separable from the learning
process.*? Courts have found school districts liable for the
cost of private residential placement in a variety of circum-
stances including when the student has interrelated
emotional and educational difficulties necessitating
residential placement, when emotional problems prevent
the student from making educational progress, when the
public school staff is not trained or equipped to deal with
the student’s problems, or when the student needs inten-
sive intervention in a highly structured setting. Tuition
reimbursement is generally not awarded if placement is
primarily for non-educational reasons such as substance
abuse, runaway behavior, or defiant behavior that only
occurs at home.

Section 504 of the Rehabilitation Act

Students who do not meet the eligibility criteria of IDEA
may be eligible for special education services and accom-
modations under Section 504 of the Rehabilitation Act of
1973. Section 504 prohibits discrimination on the basis of
disability by programs and activities that receive federal
financial assistance.* Public school districts receive federal
financial assistance, and therefore are subject to the require-
ments of Section 504. Under Section 504, it is not necessary
for a student to meet the criteria of a specific disability
category. Disability is broadly defined under Section 504 as
a physical or mental impairment that substantially limits
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one or more major life activities, a record of such an
impairment, or being regarded as having such an impair-
ment.* Major life activities include learning, seeing,
hearing and breathing.*

School districts must establish standards and proce-
dures for identification, evaluation and placement of
persons who need special education and services.* Section
504, like IDEA, requires that eligible students be provided a
free appropriate public education in the least restrictive
environment.”” A child with a disability may be entitled to
special education under IDEA or Section 504 or both.

Americans with Disabilities Act

Title IT of the Americans with Disabilities Act of 1990
(ADA) prohibits discrimination on the basis of disability in
all services, programs and activities of state and local
governments, including public schools.*® A public school is
obligated to provide reasonable modifications; auxiliary
aids and services; and to remove architectural, communica-
tion and transportation barriers to afford students with
disabilities an equal opportunity to participate and enjoy
the benefits of programs and services provided by the
school.” Reasonable modifications in policies, practices and
procedures must be made when necessary to avoid dis-
crimination based on disability unless the school can
demonstrate that the modifications would fundamentally
alter the nature of the program or services.” Auxiliary aids
and services include interpreters, readers, taped texts and
augmentative communication devices.”"

Title IT of the ADA also requires public schools to
administer their programs in the most integrated settings
appropriate to the needs and abilities of individuals with
disabilities.” It is not permissible to impose a fee or sur-
charge on individuals with disabilities to cover the cost of
auxiliary aids and services or program accessibility.”

In cases involving discrimination against students in a
private school, college or university, Title III of the ADA,
which prohibits discrimination by public accommodations,
mandates “reasonable modifications” to accommodate
individuals with disabilities unless it would impose an
“undue burden,” and requires removal of architectural
barriers when removal is “readily achievable.”*

Laura A. Athens is a solo practitioner in Farmington Hills,
whose practice focuses primarily on student and disability rights
representation. She represents students with disabilities in
disputes concerning special education evaluation, placement,
behavioral intervention, discipline, and provision of related
services and accommodations. She is a Special Education
Hearing Officer and Michigan Rehabilitation Services Hearing
Officer. She is a member of the Disability Rights Bar Associa-
tion, a barrister in the Oakland County Bar Association Inn of
Court, and a past chair of the Oakland County Bar Association
Solo and Small Firm Practitioner Committee. Ms. Athens
previously taught at Washington University School of Law and
is currently an adjunct professor of education law at Wayne
State University Law School.
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new challenge?

Call upon an ADR professional
knowledgedadble in helping lawyers
settle cases...

Consider:

Steven
L. Schwartz

Mediator e Case Evaluator e Arbitrator

President-Elect, International Academy of Mediators
27 Years of Litigation and ADR Expertise

Professionally Trained and Qualified

Sommers, Schwartz, Silver
& Schwartz

Telephone: 1-800-967-1234
E-Mail: SLSchwartz@s4online.com
Website: www.s4online.com

February 2001 e 17




